TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today
(1) was not witten for publication in a |l aw journal and
(2) is not binding precedent of the Board.
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This is a decision on an appeal fromthe examner’'s fina

rejection of claims 1 through 6. No other clains are pending

ppplication for patent filed October 13, 1993.
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in the application.

The subject matter here clained is “[a] rack for storing
renovabl e autonobile hardtops and the like . . .72 (claim1,
line 1). According to claim1, the only independent claimon
appeal, the rack conprises a pair of L-shaped nenbers each
pi votably nmounted on a |lower end of a vertical frame to
facilitate independent arcuate novenent of forward portions of
the L-shaped nenbers about a comon axis and in substantially
vertical and parallel planes fromhorizontal positions to
vertical positions.

A copy of the appealed clains is appended to appellant’s
brief.

The follow ng references are relied upon by the exam ner
as evidence of anticipation and obvi ousness in support of his

rejections under 35 U . S.C. 8§ 102(b) and 35 U. S. C. § 103:

>The recitation “and the like” and sinmlar expressions ordinarily are
regarded as being indefinite. See Ex parte Caldwell, 1906 Dec. Conmir
Pats. 58 (Conmir Pats. 1905) and Ex parte Kristensen, 10 USPQd 1701
(Bd. Pat. App. & Int. 1989). However, in the present case, it is
apparent that when the expression “and the like” is read in |ight of
appel lant’s specification, it refers to other body panels.
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Plumy 3,132,875 May
G ant 3, 230, 908 Jan.
Pfister 4, 153, 264 May
Ferrigan et al. (Ferrigan) 5,221, 066 Jun.

The grounds of rejection are as follows:

12,
25,
08,
22,

1964
1966
1979
1993

1. Cdains 1 and 2 stand rejected under 35 U. S.C. § 102(b)

as being anticipated by Pfister.

2. Cains 1 and 2 additionally stand rejected under 35

U S . C 8 103 as being unpatentable over “Pfister (fig.

view of Pfister (fig. 1)” (answer, page 3).

7)

in

3. daim4 stands rejected under 35 U.S.C. § 103 as being

unpat ent abl e over Pfister in view of Gant.

4. Clainms 1 through 6 stand rejected under 35 U. S.C. §

103 as bei ng unpatentable over Plumy in view of Ferrigan and

G ant.

Reference is nade to the exam ner’s answer for details of

t hese rejections.

We have carefully considered the issues raised in this

appeal together with the exam ner’s remarks and appel lant’s

argunments. As a result, we conclude that none of the

rejections of the appeal ed clains is sustainable.
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In support of his 8 102(b) rejection, the exam ner relies
on the enbodi nrent shown in Figures 1-6 of the Pfister patent.
As noted on page 4 of his answer, he reads appellant’s L-
shaped nenbers on Pfister’s two L-shaped shaft assenblies each
havi ng shaft elenents 42 and 82. He al so reads appellant’s
vertical frame on Pfister’s structural nmenmber 12 which is
described in the patentee’s specification as a “vertical frane
nmenber” (specification, colum 2, line 47). However, Pfister
di scl oses that his L-shaped shaft assenblies are fixed by a

clanmp 44 to a

md region of his vertical frame nenber 12 (see, for exanple,
Figure 1 of Pfister’s patent draw ngs), not to the |ower end
of the vertical franme as required by appeal ed claim1l.
Accordingly, Pfister is not a proper anticipatory
reference for the subject matter of claim1l and of claim 2,

whi ch depends fromclaim1. Conpare Kloster Speedsteel AB v.

Crucible Inc., 793 F.2d 1565, 1571, 230 USPQ 81, 84 (Fed.

Cir. 1986) (The absence fromthe reference of any el enent of a
cl aimnegates anticipation of that claimby the applied
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reference). W therefore nust reverse the 8 102 (b) rejection
of clainms 1 and 2.

Wth regard to the examner’'s 8 103 rejection of clains 1
and 2 based on Figures 1 and 7 of the Pfister patent, the
exam ner is understood to conclude that it would have been
obvi ous to replace Pfister’s one piece cross shaft 142 with a
two piece assenbly corresponding to the patentee’ s enbodi nent
of Figure 1 “to enabl e independent adjustnent” (answer, page
5). Pfister’s separate shaft assenblies (42, 82), however, are
not enployed to provide “independent adjustnent” as suggested
by the exam ner. Instead, these shaft assenblies are separable
to enabl e the wheel assenblies 40L and 40R to be coll apsed for
storage in the manner shown in Figure 5 of Pfister’s draw ngs.
In any event, even if Pfister’s enbodi nent of Figure 7 were

nodi fied in the

manner proposed by the exam ner, the nodified structure stil
woul d not neet the terns of claim1l because in both of the
pat entee’ s enbodi nents, the cross shaft structure is fixed to
the md region of the vertical frame 12, not to the | ower end

thereof as required by claim1.
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In the final analysis, the only way the exam ner could
have arrived at his conclusion of obviousness in |light of the
Pfister patent is through hindsight based on appellant’s
teachi ngs. Hi ndsi ght analysis, however, is clearly inproper.

In re Dem nski, 796 F.2d 436, 443, 230 USPQ 313, 316 (Fed.

Cr. 1986). Accordingly, we nust reverse the 8 103 rejection
of clains 1 and 2 based on the Pfister patent.

Wth regard to the 8 103 rejection of claim4 based on
t he conbi ned teachings of Pfister and Grant, Gant is relied
on by the examner for a teaching of a pin and sl ot
arrangenent to facilitate limted relative rotation between
two tel escoping tubular nmenbers. This rejection also nust be
reversed i nasnmuch as Grant does not rectify the foregoing
deficiencies of Pfister.

Wth regard to the rejection of the appeal ed cl ai ns based
on the conbi ned teachings of Plumy, Ferrigan and G ant, we

cannot
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agree with the exam ner’s conclusion that the teachings of
Ferrigan woul d have nmade it obvious to replace Plumy’'s U
shaped frane nenber 12 with “i ndependent wheel franes with
wheel [sic, wheels] attached as clainmed to facilitate storage”
(answer, page 4).

In the first place, Plumy expressly discloses in columm
3, lines 4-10, that his handle and post unit 42, 44 is
pi votable to a col |l apsed position over frane 12 for storing
the dolly. Accordingly, there would be no reason to repl ace
Plumy’'s frame 12 with i ndependently pivotable nenbers for
acconpl i shing a purpose al ready achieved with the patentee’s
structure. Furthernore, to select Ferrigan's teaching of
provi di ng i ndependently pivotable frame nenbers, but not
Ferrigan’s teaching of pivoting the frane nenbers about
angul arly intersecting axes, and then to conbine that selected
teaching with Plumy’ s teachings in such a way to pivot the
menbers about a comon axis anobunts to a pi ecenea
reconstruction of appellant’s clainmed invention based on the
i mper m ssi bl e hindsi ghted benefit of appellant’s own
di scl osure. For these reasons we nust reverse the 103
rejection of clainms 1 through 6 based on the conbi ned
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teachings of Plumy, Ferrigan and G ant.

The exam ner’s decision rejecting the appealed clains is
reversed.

REVERSED

HARRI SON E. McCANDLI SH
Seni or Adm ni strative Patent Judge

BOARD OF PATENT
JAMES M MEI STER APPEALS AND
Adm ni strative Patent Judge | NTERFERENCES

CHARLES E. FRANKFORT
Adm ni strative Patent Judge
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